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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
 
A.  R.-W., 
 
                                              Plaintiff, 
 
                                 vs.  
 
CAROLYN W. COLVIN, 
                                                                               
                                              Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
)

 
 
 
 
 
      No. 1:13-cv-00369-JMS-DKL 
 

 

ORDER GRANTING PETITION FOR ATTORNEY FEES 

Pla in t i f f  moves  fo r  an  award  o f  a t to rney  fees  pursuan t  to  the  Equa l  

Access to Justice Act (“EAJA”), 28 U.S.C. § 2412(d).  Plaintiff was the 

prevailing party in t h i s  c a s e ,  w h i c h  w a s  r e ma nd e d  t o  t he  C o m mi s s i on e r  o f  

S o c i a l  S e c u r i t y  p u r s u a n t  t o  4 2  U .S .C .  §  405 (g ) ,  s en t ence  fou r .   

T h e  C o m mi s s i o n e r  d o e s  n o t  c o n t e s t  t he  hou r s  worked  by  P l a in t i f f ’ s  

c o u n s e l .   N o r  d o e s  s h e  c l a i m t h a t  h e r  pos i t i on  was  subs t an t i a l l y  j u s t i f i ed .   

S h e  d o e s ,  h o w e v e r ,  c h a l l e n g e  t h e  h o u r ly  r a t e  o f  $176  r eques t ed  i n  t he  

m o t i o n .    

T h e  E A J A  a l l o w s  a t t o r n e ys ’  f e e s  a t  “ p r e v a i l i n g  ma r ke t  r a t e s , ”  b u t  

s u b j e c t  t o  a  c a p .   T h e  c e i l i n g  i s  $ 1 2 5  p e r  h o u r  “ u n l e s s  t h e  c o u r t  

d e t e r mi n e s  t h a t  a n  i n c r e a se  i n  t h e  c o s t  o f  l i v i n g  o r  a  s p e c i a l  f a c t o r ,  s uc h  
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a s  t h e  l i mi t e d  a v a i l a b i l i t y  o f  q u a l i f i e d  a t t o r n e y s  f o r  t h e  p r o c e e d i n gs  

i n v o l v e d ,  j u s t i f i e s  a  h i g h e r  f e e . ”  2 8  U . S . C .  §  2 4 1 2 ( d ) ( 2 ) ( A ) ( i i ) .   

I n  M a t h e w s - S h e e t s  v .  A s t r u e ,  653  F .3d  560  (7 th  C i r .  2011 ) ,  t he  

Seven th  C i r cu i t  f ound  t ha t  t he  EAJA d o e s  n o t  a u t o m a t i c a l l y  e n t i t l e  a n  

a t t o r n e y  t o  a n  i n f l a t i o n  a d j u s t me n t  a n d  o n e  i s  n o t  p r e s u me d ,  e v e n  t h o u g h  

t he  $125  cap  r a t e  was  s e t  i n  March  1996 .  “ In f l a t i on  a f f ec t s  d i f f e r en t  

ma rke t s ,  and  d i f f e r en t  co s t s  i n  t he  s a me  ma rke t ,  i n  d i f f e r en t  ways , ”  and  a  

l a w y e r  s e e k i n g  a n  a d j u s t me n t  b e c a u se  o f  a n  i n c r e a se  i n  t h e  c o s t  o f  l i v i ng  

mus t  show tha t  “ i n f l a t i on  ha s  i nc r ea s e d  t h e  c o s t  o f  p r o v i d i n g  a d e q u a t e  

l e g a l  s e rv i c e  t o  t he  p e r s o n  s e e k i n g  r e l i e f  a ga i n s t  t h e  go v e r n me n t . ”   I d .  a t  

563 .   The  cou r t  d id  no t  e s t ab l i sh  any  pa r t i cu l a r  me thod  o r  ma nne r  by  

w h i c h  a  l a w y e r  mi g h t  d e mo n s t r a t e  t h a t  i n f l a t i o n  h a s  i nc r e a se d  t h e  c o s t  o f  

l e g a l  s e r v i c e .  

H e r e  p l a i n t i f f ’ s  c o u n s e l  h a s  p ro v i d e d  e v i d e n c e  i n  t h e  f o r m  o f  

n a t i o n a l  s t a t i s t i c s  d e mo n s t r a t i n g  i n f l a t i on ,  and  spec i f i c  i nc r ea se s  i n  co s t s  

o f  h i s  l e g a l  p r a c t i c e  a s  e v i d e n c e  t o  s u p p o r t  t h e  i n c r e a s e d  r a t e .   H e  c i t e s  

r e l e va n t  a u t h o r i t y  a l l o w i ng  t h e  Co u r t  t o  t a k e  j u d i c i a l  no t i c e  o f  t he  

i n c r ea s e  i n  l e g a l  f e e s  o v e r  t h e  y e a r s ,  a n d  c i t e s  f e e  a w a r d s  f r o m o t h e r  

d e c i s i o n s  i n  t h i s  d i s t r i c t  w h i c h  e x c eed  t h e  r e que s t  h e r e .   L a s t l y ,  h e  c i t e s  

o t h e r  d e c i s i o n s  i n  t h i s  d i s t r i c t  whe re  t h i s  showing  ha s  been  found  
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s u f f i c i e n t  t o  j u s t i fy  t h e  i n c r e a s e d  h o ur l y  r a t e  ( s e e ,  e . g . ,  S h i p l e y  v .  A s t r u e ,  

No .  1 :10 -cv -1311 -DML-TWP,  2012  U .S .  D i s t .  LEXIS  71709 ,  a t  *9 -10  

(S .D .  I nd .  May  23 ,  2012 ) ) ,  and  whe re  t he  Commis s ione r  d id  no t  oppose  an  

a d j u s t e d  r a t e  v e r y  s i mi l a r  t o  t h e  o n e  r e q u e s t e d  h e r e ,  ( see ,  e . g . ,  L i v ings ton  

v .  C o l v i n ,  N o .  1 : 1 1 - c v - 1 6 1 5 - T WP - T A B ,  2 0 1 3  U . S .  D i s t .  L EX I S 1 7 0 0 8 6  

(S .D .  I nd .  Dec .  3 ,  2013 ) ;  C a s h  v .  C o l v i n ,  N o .  4 : 1 1 - c v - 1 0 5 - T WP - W G H ,  

2 0 1 3  U . S .  D i s t .  L E X I S  1 4 2 2 8 2  ( S . D .  I n d .  O c t .  1 ,  2 0 1 3 ) ;  R o d d y  v .  C o l v i n ,  

N o .  4 : 1 1 - c v - 2 3 - TWP - W G H  ( S . D .  I n d .  J u n e  3 ,  2 0 1 3 ) ) .  

T h i s  t i me  t h e  C o m mi s s i o n e r  d o e s  o p p o s e  t h e  r a t e ,  c h a l l e n g i n g  t h e  

s u f f i c i e n c y  o f  t h e  e v i d e n t i a r y  s h o w i n g  u n d e r  M a t t h e w s - She e t s ,  and  

r e l y i n g  o n  t h i s  C o u r t ’ s  d e c i s i o n  i n  H o o k e r  v .  C o l v i n ,  No .  1 :13 -CV-00718 -

JMS,  2013  WL 6095778 ,  a t  *7 -8  (S .D .  I nd .  Nov .  20 ,  2013 ) .   H o o k e r  i s  

i n a p p o s i t e  h e r e .   T h e r e  c o u n s e l  e n g aged  i n  an  i ne f f ec t i ve  b r i e f i ng  

s t r a t e g y  t h a t  d i s r e g a r d e d  t h e  n o r ma l  o r d e r  o f  p r e s e n t a t i o n ,  i g n o r i n g  t h e  

movan t ’ s  bu rden  o f  p r e sen t a t i on  and  p roo f .   S e e  i d .  a t  * 1 - 2 .   A . R . - W. ’ s  

c o u n s e l  h a s  n o t  e m p l o y e d  s u c h  a  d e f ec t i ve  s t r a t egy .   Fu r the rmore ,  un l i ke  

i n  Hooker ,  A .R . -W. ’ s  counse l  does  no t  r e l y  s o l e l y  o n  t h e  C o n s u me r  P r i c e  

I n d e x  o r  o n  t h e  e x p e r i e n c e  o f  o t h e r  a t t o r ne y s .   S e e  i d .  a t  * 2 - 3 .   A s  

d e t a i l e d  a b o v e ,  h e  p r o v i d e s  e v i d e n c e  t h a t ,  i n  c o n j u n c t i o n  w i t h  t h e  
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i n c r e a s e  i n  i n f l a t i o n ,  h i s  c o s t s  o f  p r o v i d i n g  a d e q u a t e  l e g a l  s e r v i c e s  

i n c r ea s e d  a s  w e l l .  

T h e  r e a s o n i n g  o f  M a g i s t r a t e  J u d g e  L y n c h ’ s  r u l i n g  i n  S h i p l e y ,  

a p p l i e s  w i t h  e q u a l  fo r c e  h e re :    

[ C ] o u n s e l  h a s  d o n e  mor e  t h a n  s imp l i s t i c a l l y  a s se r t  t ha t  a  
h i g h e r  r a t e  i s  a p pr o p r i a t e  b e c a us e  t h e r e  h a s  b e e n  i n f l a t i o n  
s i n c e  1 9 9 6  w h e n  t h e  $ 1 2 5  c a p  w a s  s e t .  F i r s t ,  h e  p o i n t s  t o  t h e  
l a r g e  p e r cen t age  change  f rom 199 6  t o  201 [3 ]  ( t he  yea r  t he  
s u b j e c t  l e g a l  s e r v i c e s  w e r e  p e r fo r m e d )  i n  t h e  C o n s u me r  P r i c e  
I n d e x - A l l  U r b a n  C o n s u me r s ,  a n  i n d e x  p u b l i s h e d  b y  t h e  U n i t e d  
S t a t e s  Depa r tme n t  o f  Labo r ’ s  Bu reau  o f  Labo r  S t a t i s t i c s .  .  .  .   
C h a n g e  i n  t h e  C P I - U  o v e r  t i me  i s  w i de l y  u s e d  a s  an  
a p p r o p r i a t e  me a s u r e  o f  i n f l a t i o n  a n d  t o  “ a d j u s t  p a y me n t s  f o r  .  
.  .  o b l i g a t i o n s  t h a t  ma y  b e  a f f e c t e d  b y  c h a n ge s  i n  t he  c o s t  o f  
l i v i n g . ”  Id .  Acco rd ing  t o  [A .  R . - W. ]  ( and  no t  cha l l enged  by  
t h e  C o m mi s s i o n e r ) ,  t h e  p e r c e n t a g e  c h a n g e  i n  t h e  C P I - U  f r o m 
1996  t o  201 [3 ]  i s  [ 50 ]%.  
 
Second ,  counse l  ha s  shown  tha t  t h e  n o r ma l  h o u r l y  r a t e  h e  
cha rges  and  i s  pa id  by  nonc on t i ngency  f ee  c l i en t s  doub l ed  
f r o m 1 9 9 6  t o  2 0 1 3 ,  f r o m $ 1 0 0  t o  $ 2 0 0  p e r  h o u r .  T h e  S e v e n t h  
C i r cu i t ,  i n  a  w ide  va r i e ty  o f  c o n t e x t s  i n  w h i c h  r e a s o n a b l e  
a t t o r n e y s ’  f e e s  a r e  a w a r d a b l e  u n d e r  f e e - s h i f t i n g  s t a t u t e s ,  h a s  
e x p l a i ne d  t h a t  t h e  n o r ma l  b i l l i n g  r a t e  a n  a t t o rne y  u s e s  a n d  i s  
a c t u a l l y  p a i d  i n  t he  ma r k e t  p r e s u mp t i v e l y  i s  a  r e a s o n a b l e  r a t e .  
See  Ma thur  v .  Board  o f  Tr us t ee s  o f  Sou thern  I l l i no i s  Un iv . ,  
3 1 7  F . 3 d  7 3 8 ,  7 4 3 - 4 4  ( 7 t h  C i r .  2 0 0 3 ) ;  P e o p l e  W h o  C a r e  v .  
Rock fo rd  Board  o f  Educa t i on ,  9 0  F . 3 d  1 3 0 7 ,  1 3 1 0  ( 7 t h  C i r .  
1 9 9 6 ) .  T h e  f a c t  t h a t  c o u n s e l ’ s  p r e s u mp t i v e l y  r e a s o n a b l e  r a t e  i s  
n o w  ma r k e d l y  h i g h e r  t h a n  $ 1 2 5 ,  w h e n  h i s  r a t e  a p p r o x i ma t e d  
t h e  c a p  r a t e  i n  1 9 9 6 ,  s u g g e s t s  t ha t  i nc r ea se s  i n  t he  cos t  o f  
l i v i n g  a r e  ma n i f e s t e d  i n  t he  c o s t  o f  h i s  l e g a l  s e r v i c e s .  T h i r d ,  
c o u n s e l  h a s  p o i n t e d  t o  c e r t a i n  co s t s  i ncu r r ed  i n  h i s  l aw  
p r a c t i c e  a s  e v i d e nc e  t h a t  h i s  c os t s  t o  p r o v i de  l e g a l  s e r v i ce s  
h a v e  i n  f a c t  g r e a t l y  i n c r e a s e d  s i n c e  1 9 9 6 .  F o r  e x a mp l e ,  t h e  
h o u r l y  r a t e  h e  p a y s  h i s  l e g a l  a s s i s t a n t  h a s  m o r e  t h a n  d o u b l e d  
i n  t h e  l a s t  1 1  y e a r s ,  f r o m $ 1 0  t o  $ 2 2 .  
 
T h e  f a c t  t h a t  c l i e n t s  a c t u a l l y  pay  [A .  R . - W . ’ s ]  counse l  a t  a  
$ 2 0 0  h o u r l y  r a t e ,  c o mb i n e d  w i t h  t he  o the r  da t a ,  conv inces  t he  
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c o u r t  i n  t h i s  c a s e  t h a t  c o u n s e l  h a s  p r e sen t ed  su f f i c i en t  
e v i d e n c e  t o  j u s t i f y  a  f e e  h ig h e r  t h a n  $ 1 25  b e c a u se  o f  a n  
i n c r e a s e  i n  t h e  c o s t  o f  l i v in g  s i n c e  1 9 9 6 .  O t h e r  c o u r t s  w i t h i n  
t h e  S e v e n t h  C i r c u i t  a l s o  h av e  f o u n d  a  f e e  h i g h e r  t h a n  $ 1 2 5  
app rop r i a t e  unde r  t he  EAJA’s  cos t  o f  l i v ing  j u s t i f i c a t i o n  
w h e n ,  a m o n g  o t h e r  t h i n g s ,  c o u n s e l ’ s  n o r ma l  h o u r l y  r a t e  
s u b s t a n t i a l l y  e x c e e d s  t h e  $ 1 2 5  c a p .  S e e ,  e . g . ,  S c o t t  v .  A s t r u e ,  
2 0 1 2  WL 5 2 7 5 2 3  a t  * 6  ( N . D .  I l l .  F e b .  1 6 ,  2 0 1 2 ) .    

 
Shipley v. Astrue, 2012 U.S. Dist. LEXIS 71709 at *9-11 (S.D. Ind. May 23, 2012).   

P l a in t i f f ’ s  counse l  ha s  j u s t i f i e d  h i s  r e q u e s t e d  h o u r l y  r a t e .  

C o n c l u s i o n  

T h e  C o u r t  f i n d s  Plaint i ff  i s  e n t i t l e d  t o  a t t o r n e y  f e e s ,  a n d  t h a t  t h e  

a mo u n t  r e q u e s t e d  i s  r e a s o n a b l e .  Accordingly, Plaintiff’s Petition for Attorney 

Fees is GRANTED  and Plaintiff is AWARDED  $6,768.75. The assignment to 

counsel should be honored unless the fee award is subject to offset for amounts owed to the 

United States government.  See Astrue v. Ratliff, 130 U.S. 2521 (2010).  

 

 

 

 
 
 
 
 
 
Distribution via ECF to: 
 
Timothy J. Vrana 
tim@timvrana.com 
 
Thomas E. Kieper 
UNITED STATES ATTORNEY’S OFFICE 
tom.kieper@usdoj.gov 

02/10/2014

    _______________________________
    

        Hon. Jane Magnus-Stinson, Judge
        United States District Court
        Southern District of Indiana




